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PRELIMINARY STATEMENT 

The undersigned professors, academics and clinicians of 

health policy, law, and medicine (collectively, the “Health 

Policy Scholars”), respectfully submit this brief in support of 

Plaintiff’s Motion for Partial Summary Judgment.
1
 

INTEREST OF AMICI 

Amici are scholars and experts in health policy, health law, 

pediatrics, health economics, and health management.  Among them 

are distinguished professors, a former U.S. Assistant Secretary 

of Health, chief administrators of prominent medical institutions 

and universities, and practicing clinicians.
2
  Amici have 

testified before Congress, advised federal policymakers, drafted 

legislation and published innumerable articles, reports, studies 

and books related to the design, operation and effects of public 

health insurance in the United States.  Together they have 

contributed an extensive body of written work and research that 

informs the development of federal and state health laws and 

policies, particularly in the area of child health policy. 

SUMMARY OF ARGUMENT 

In this case, Plaintiff, the State of New Jersey, challenges 

a Directive issued on August 17, 2007 (the “Directive”) by the 

Centers for Medicare and Medicaid Services (“CMS”), regarding the 

State Children’s Health Insurance Program (“SCHIP”), a federal-

state public health insurance program for low-income children.  

                                                 
1
 Plaintiff and Defendant have both consented to the Health 
Policy Scholars filing an amici curiae brief. 
2
 See List of Health Policy Scholars attached hereto as Exhibit 
1. 
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See Directive, Letter from Centers for Medicare & Medicaid Servs. 

(“CMS”), U.S. Dep’t of Health & Human Servs., at 1 (Aug. 17, 

2007), attached hereto as Exhibit 2.  The Directive orders states 

to implement certain policies and procedures to prevent the 

“substitution of public SCHIP coverage for private [health] 

coverage,” a phenomenon commonly called “crowd-out,”
3
 and to 

promote the “effective and efficient provision” of child health 

coverage.  Id. at 1.  These prescribed policies reflect a 

fundamental shift in federal SCHIP policy and would have the 

effect of elevating the prevention of health insurance crowd-out 

over the provision of health coverage to uninsured low-income 

children.   

More important, and of particular concern to expert amici, 

is that the harsh strategies mandated in the Directive – which 

are utterly disconnected from research and experience relating to 

crowd-out and which are poorly designed actually to reduce crowd-

out – would significantly increase the number of children who 

lack health coverage.  In short, the specific strategies imposed 

by the Directive threaten the primary statutory objective of 

SCHIP – to provide coverage to low-income uninsured children and 

thereby increase children’s access to health care – without any 

evidence that they would effectively advance the policy goals 

stated in the Directive. 

                                                 
3
 “Crowd-out” refers to a variety of phenomena, including when 
employers discontinue (or do not offer) employer-sponsored 
insurance to employees or their child dependents, or when 
families do not enroll in or discontinue private health insurance 
(whether offered by an employer or purchased in the private 
insurance market) otherwise available to them. 
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CMS issued these significant and unprecedented requirements 

by means of a two-and-a-half page Directive without an 

opportunity for comment from experts, affected stakeholders, or 

the public.  There was no opportunity to highlight in the public 

record the fundamental disconnect between the Directive’s 

requirements and the substantial body of research regarding 

public health insurance programs and crowd-out.   The research 

and data that amici present here, improperly excluded from the 

administrative process by CMS reveal the fundamental failure of 

the Directive’s requirements to achieve legitimate purposes under 

the SCHIP statute, and demonstrate how they are at odds with the 

Directive’s self-proclaimed goals. 

Specifically, amici believe that it will assist the court to 

know that: 

(1)  The Directive prohibits a state from extending (or 

continuing) coverage to children with household incomes over 250 

percent federal poverty level (“FPL”) unless the state enrolls 95 

percent of eligible children with household incomes under 200 

percent of the FPL into Medicaid or SCHIP.  This condition serves 

as a de facto bar to coverage of children with household incomes 

over 250 percent FPL – and would do nothing to ensure any greater 

coverage of the lowest-income children.  As shown below, a review 

of the substantial body of research on enrollment into means-

tested public health insurance programs and other voluntary 

enrollment arrangements reveals that the 95 percent standard has 

never been met and is virtually unachievable in the absence of an 

automatic enrollment process (i.e., a process that would enroll 
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all apparently eligible children without requiring an 

application), which Medicaid and SCHIP are prohibited, by federal 

law, from employing. 

(2)  The Directive also requires that for children with 

family incomes above 250 percent FPL, a state must impose a 

minimum 12-month waiting period (a period of “uninsurance”) prior 

to allowing SCHIP enrollment for children who previously had 

private health coverage.  This requirement has no basis in the 

extensive literature analyzing the impact of waiting periods on 

crowd-out, nor in the real-life experience of states that have 

been moving in recent years to reduce their waiting periods, with 

CMS approval.  Furthermore, an extensive body of literature shows 

the threat to children’s health posed by this requirement. 

(3)  The Directive prohibits a state from extending (or 

continuing) coverage to children with household incomes over 250 

percent FPL unless the state can demonstrate that the number of 

children insured through private employers has not decreased by 

more than two percent over the prior five-year period. This 

precondition fails to take into account extensive research on the 

principal causes and extent of the nationwide decline in 

employer-sponsored insurance (“ESI”) and fails to recognize that 

state programs have negligible effects on this decline – thereby 

linking SCHIP coverage to unrelated events.
4
 

                                                 
4
 The Directive contains other requirements that raise concerns 
about program administration and consistency with the SCHIP 
statute.  Because our brief is focused on policy research, we do 
not address these other issues here. 
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Each of these Directive requirements, therefore, establishes 

highly specific standards that, had a proper record been made, 

would have been shown to have no connection to the evidence or to 

the statute itself.  To be clear, it is not the position of the 

amici that, through its Directive, CMS has made unwise policy 

decisions; rather, it is their collective view that the agency’s 

decisions have no basis in evidence or the law. 

BACKGROUND 

A. State Children’s Health Insurance Program 

Congress enacted SCHIP as part of the Balanced Budget Act of 

1997 after a period of steady decline in the number of children 

covered by private health insurance.  See Balanced Budget Act of 

1997, Pub. L. No. 105-33, 111 Stat. 552 (1997).  The primary goal 

of the legislation was “to provide States with the tools they 

need to effectively . . . expand . . . coverage to low-income 

uninsured children in a manner that will increase their access to 

and use of quality primary and preventive care.”  H.R. Rep. No. 

105-149, at 603 (1997).  Thus, SCHIP establishes a state 

entitlement to federal funds for the provision of health 

insurance to children who are ineligible for Medicaid but are 

unable to afford private health insurance. 

All fifty states and the District of Columbia currently 

participate in SCHIP, and over 6.6 million children are covered 

by the program during the course of the year.
5
  Approximately 

sixteen states, including New Jersey and the District of 

                                                 
5
 The State Children’s Health Ins. Program, Cong. Budget Office 
(2007), http://www.cbo.gov/ftpdocs/80xx/doc8092/05-10-SCHIP.pdf. 
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Columbia, currently provide coverage for children in families 

with incomes over the 250 percent FPL.  All states have developed 

and implemented measures to monitor or prevent crowd-out as 

required by the statute. 

B. CMS Directive 

On August 17, 2007, while Congress was debating legislation 

to reauthorize SCHIP, CMS issued the Directive at issue in this 

action.  At the time, the Administration had proposed that the 

reauthorization bill limit SCHIP eligibility to 200 percent FPL.
6
  

Just before CMS released its Directive, however, the House and 

the Senate had rejected the Administration’s approach with each 

chamber passing SCHIP reauthorization bills that did not cap 

income eligibility at 200 percent FPL. 

The stated purpose of the Directive is to address how CMS 

reviews state requests and existing state plans that extend 

eligibility under SCHIP to children with effective household 

income levels above 250 percent FPL.  Directive, at 1.  Under the 

Directive, states will not be permitted to use SCHIP funds to 

cover children with household income levels above 250 percent FPL 

unless they adopt certain “general crowd-out strategies with 

certain important components.”  Id.  States must (1) meet an 

enrollment target rate of 95 percent of all eligible children at 

200 percent FPL or lower enrolled in the state’s Medicaid or 

                                                 
6
 SCHIP Reauthorization: Can the Nation Move Forward Without 
Going Backward?, Ctr. for Children & Families, Georgetown Univ. 
Health Policy Inst. (2007), http://ccf.georgetown.edu/index/cms-
filesystem-
action?file=ccf%20publications/federal%20schip%20policy/schip%20r
eauthorization%20exec%20sum.pdf. 
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SCHIP program; (2) demonstrate that employer-based coverage of 

children among the target population has not declined in the 

state by more than two percent over the past five years; and 

(3) impose 12-month waiting periods for children who try to 

enroll in SCHIP following private coverage.  Id. at 2.  States 

with existing coverage of children with household incomes above 

250 percent FPL were informed that they had 12 months to comply 

with the Directive before CMS would take corrective action.  Id. 

at 2.  Prior to the issuance of the two-and-a-half page 

Directive, states were required only to describe the strategies 

that they intended to use to prevent crowd-out, and were not 

required to adopt any particular measures.  The Directive 

therefore imposes new burdens on states and conflicts with state 

child health plans previously approved by CMS.   

Despite the clear impact the Directive’s strategies would 

have on states and the children to whom they provide coverage, 

CMS did not provide an opportunity for interested parties to 

comment on the Directive.  Nor did the agency provide any 

indication of what data it considered in developing these 

strategies.  (The Directive refers vaguely to “information and 

experience” CMS has gained from the operation of SCHIP.  Id. at 

1.)   

STANDARD OF REVIEW 

The Administrative Procedure Act (“APA”) requires agencies 

to give interested parties an opportunity to participate in 

administrative rulemaking.  See 5 U.S.C. § 553(c) (2007).  This 

requirement “is designed to ensure that affected parties have an 
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opportunity to participate in and influence agency decision 

making at an early stage . . .”  New Jersey Dep’t of Envtl. Prot. 

v. United States Envtl. Prot. Agency, 626 F.2d 1038, 1049 (D.C. 

Cir. 1980).  Accepting comments from the public “enables the 

agency promulgating the rule to educate itself before 

establishing rules and procedures which have a substantial impact 

on those regulated.”  Texaco v. Fed. Power Comm’n, 412 F.2d 740, 

744 (3d Cir. 1969) (citation omitted). 

Once it has gathered information from and noted the concerns 

of interested parties, an agency is obligated to “examine the 

relevant data and articulate a satisfactory explanation for its 

action . . . including a rational connection between the facts 

found and the choices made.”  Motor Vehicle Mfr. Ass’n v. State 

Farm Auto. Fund Ins. Co., 463 U.S. 29, 31, 43 (1983) (citation 

omitted).  In instances where an agency excludes the public from 

the rulemaking process and “entirely fail[s] to consider an 

important aspect of the problem [at issue], offer[s] an 

explanation for its decision that runs counter to the evidence 

before the agency, or is so implausible that it could not be 

ascribed to a difference in view or the product of agency 

expertise,” the resulting rule is arbitrary and capricious and 

therefore invalid.  Id. at 43. 

Here, in promulgating the Directive’s requirements, CMS has 

clearly violated the APA.  Plaintiff’s brief in support of its 

motion for partial summary judgment provides a comprehensive 

explanation of the Directive’s procedural defects and its 

invalidity.  Amici will not restate Plaintiff’s argument here.  
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Rather, in the following sections, amici will present evidence 

that would have been submitted in a public comment period, but 

that was neither heard nor considered by CMS in connection with 

the Directive.  This evidence demonstrates, on substantive 

grounds, that the Directive is arbitrary and capricious. 

ARGUMENT 

A. The Directive’s 95 Percent Enrollment Rate Is 
Unattainable Under Current Federal Rules, Making CMS’ 
Requirement Arbitrary And Capricious For Its Stated 
Purpose. 

Under the Directive, a state’s coverage of children with 

household incomes above 250 percent FPL is contingent on the 

“[a]ssurance that the State has enrolled at least 95 percent of 

the children in the State below 200 percent of the FPL who are 

eligible for either SCHIP or Medicaid.”  Directive, at 2.  CMS’ 

stated objective in mandating attainment of a target enrollment 

rate is to ensure that states have implemented “‘reasonable 

procedures’ to prevent substitution of public SCHIP coverage for 

private coverage,” and that “extension of eligibility to children 

at these higher effective income levels do[es] not interfere with 

the effective and efficient provision of child health assistance 

. . . to the core SCHIP population of uninsured targeted low 

income children.”  Directive, at 1. 

Despite CMS’ stated objective, research establishes that the 

Directive’s requirement imposes an onerous, and virtually 

unachievable, prerequisite on states seeking to expand (or 

maintain) SCHIP coverage for more uninsured children.  As 

described further below, the national participation rate of 

eligible children in Medicaid and SCHIP falls well below the 95 
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percent threshold, and a review of the research regarding 

enrollment in voluntary insurance arrangements reveals no 

evidence that any state, including states that have undertaken 

extensive outreach efforts to increase enrollment of eligible 

lower-income children,
7
 has ever approached a 95 percent 

enrollment rate. 

Furthermore, the research reveals that the obstacles to 

achieving a 95 percent enrollment rate are hardly limited to 

SCHIP and Medicaid.  No public program has reached an enrollment 

rate of this magnitude without implementing automatic enrollment, 

a strategy that cannot, under federal law, be used in Medicaid or 

SCHIP.  Without significant changes in federal rules, states 

simply will not be able to meet the Directive’s mandated target 

enrollment rate.  This makes the requirement a de facto bar, 

rather than a targeted incentive, for states to obtain or 

maintain SCHIP eligibility levels over 250 percent FPL. 

Analyses of child participation rates in SCHIP and Medicaid 

using generally accepted methodologies show average national 

participation rates far below 95 percent,
8
 and no individual 

                                                 
7
 Susan R. Williams & Margo L. Rosenbach, Evolution of State 
Outreach Efforts Under SCHIP, 28 Health Care Financing Review 95, 
98-103 (2007), http://www.mathematica-
mpr.com/publications/PDFs/evolutionstate.pdf.  
8
 Lisa Dubay, Jocelyn Guyer, Cindy Mann, & Michael Odeh, Medicaid 
at the Ten-Year Anniversary of SCHIP: Looking Back and Moving 
Forward, 26 Health Affairs 370, 374 (2007), attached hereto as 
Exhibit 3; Julie L. Hudson & Thomas M. Selden, Children's 
Eligibility and Coverage: Recent Trends and a Look Ahead, 26 
Health Affairs, web exclusive (2007), 
http://content.healthaffairs.org/cgi/content/abstract/hlthaff.26.
5.w618; Making Real Gains for Children: Strategies for Reaching 
the More Than Six Million Uninsured Children Eligible for 
Medicaid and SCHIP, Ctr. for Children & Families, Georgetown 
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state rate reaching the 95 percent level.
9
  Recent estimates of 

the national participation rate in SCHIP and Medicaid range from 

approximately 63-68% to 79-82%, respectively.
10
 

Despite this body of academic research, a CMS official 

suggested in Congressional testimony that some states could, or 

had, met the 95 percent threshold.
11
  This perspective may be 

based on CMS’ own state-level Medicaid and SCHIP participation 

rate estimates that it unofficially released shortly after 

issuing the Directive,
12
 in which CMS actually estimated that 

more than 40 states had participation rates of more than 100 

percent of children below 200 percent FPL.
13
  Researchers have 

overwhelmingly criticized CMS’ calculations,
14
 and CMS itself 

                                                 

Univ. Health Policy Inst., at 2, Figure 2 (2007), 
http://ccf.georgetown.edu/index/cms-filesystem-action?file=ccf 
publications/federal schip policy/making real gains for 
children.pdf; Stan Dorn, Eligible but Not Enrolled: How SCHIP 
Reauthorization Can Help,  The Urban Inst., Health Policy Online: 
Timely Analysis of Health Policy Issues, at 1 (2007), 
http://covertheuninsured.org/pdf/stateflex0907.pdf; Genevieve M. 
Kenney, Medicaid and SCHIP Participation Rates: Implications for 
New CMS Directive, The Urban Inst., Health Policy Online: Timely 
Analysis of Health Policy Issues, at 1 (2007), 
http://www.urban.org/UploadedPDF/411543_medicaid_schip.pdf.  
9
 Due to methodological issues, particularly sample size, 
undercount, and variation in eligibility requirements, attempts 
at estimating state-specific participation rates are infrequently 
undertaken.  However, estimates generated using the most sound 
methodologies available found that no state came close to 
reaching the CMS-mandated target enrollment rate. See Medicaid 
/SCHIP Participation Rate Among Low-Income Children Under 19, 
2004-2005, Ctr. for Children & Families, Georgetown Univ. Health 
Policy Inst. (2007), attached hereto as Exhibit 4. 
10
 See supra, note 8. 

11
 Kohler Aff. Ex. C. at 5.  

12
 Kenney, supra, note 8, at 2-3.  

13
 See Medicaid/SCHIP Enrollment of Children Population Compared 

to Children <200 Percent FPL, Ctr. for Medicare and Medicaid 
Servs. (2007), attached hereto as Exhibit 6. 
14
 Kenney, supra, note 8, at 2-3. 
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appears uncommitted to the estimates, rejecting New York’s recent 

application to expand SCHIP eligibility on the grounds that the 

state had not satisfied the 95 percent enrollment rate
15
 despite 

CMS’ own estimate that New York’s rate was 144 percent.
16
  

CMS’ anomalous estimates notwithstanding, Medicaid and SCHIP 

participation rates for low-income children are significantly 

higher than participation rates in other means-tested public 

programs.
17
  Further, research on program enrollment shows that 

only automatic enrollment strategies – strategies that are 

impermissible under Medicaid and SCHIP’s federal rules – could 

possibly improve enrollment rates to approach the Directive’s 95 

percent target.
18
  Medicare Part B, a program whose eligible 

                                                 
15
 Letter from Kerry Weems, acting Dir., U.S. Dep’t Health & 

Human Servs. to Judith Arnold, Dir., Div. of Coverage & 
Enrollment, State of N.Y. Dep’t of Health (Sept. 7, 2007), 
attached hereto as Exhibit 7. 
16
 In addition, the CMS official suggested that a recent Urban 

Institute analysis might also provide support for the proposition 
that states were meeting the 95% target enrollment rate 
requirement.  That study, which did not calculate state-by-state 
participation rates, was rejected by the nonpartisan 
Congressional Budget Office (CBO) as an inappropriate basis for 
developing policies aimed at enrolling more eligible children in 
public health insurance programs.  See Letter from Peter Orszag, 
Dir., CBO to the Hon. Max Baucus, Chairman, Comm. on Fin. (July 
24, 2007), attached hereto as Exhibit 8. 
17
 Dorn, supra, note 8, at 2, Figure 1.  According to the U.S. 

Government Accountability Office, none of the many means-tested 
public programs it studied had succeeded in enrolling more than 
75 percent of eligible individuals, and Medicaid and SCHIP had 
relatively high participation rates compared to other programs 
studied.  Rep. to the Ranking Minority Member, Comm. on the 
Budget, H.R., No. GAO-05-221, Means-Tested Programs: Info on 
Program Access Can Be an Important Mgmt. Tool, at 3-5, as 
reprinted by the Gov’t Accountability Office (2005), 
http://www.gao.gov/highlights/d05221high.pdf.  
18
 Dahlia K. Remler & Sherry A. Glied, What Other Programs Can 

Teach Us: Increasing Participation in Health Insurance Programs, 
93 Am. Journal of Pub. Health 67, 72-73 (2003); Stan Dorn and 
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enrollees are automatically enrolled in the program unless they 

affirmatively “opt out” of coverage, has an unrivaled enrollment 

rate of 95.5 percent.
19
  Research has documented other examples 

of enrollment in both health and non-health programs – including 

prescription drug discount programs and retirement savings 

accounts – that reflect the inherent challenge of obtaining high 

participation rates in the absence of automatic enrollment.
20
  To 

be sure, these studies also reveal that attainment of 95 percent 

participation rates in voluntary programs is uncommon even when 

enrollment procedures are streamlined to the point of being 

automatic, which is not possible with SCHIP’s means-tested 

eligibility criteria. 

Notwithstanding findings about the effectiveness of 

automatic enrollment in increasing participation rates, states 

are not able to adopt auto-enrollment in Medicaid and SCHIP 

                                                 

Genevieve Kenney, Automatically Enrolling Eligible Children and 
Families into Medicaid and SCHIP: Opportunities, Obstacles, and 
Options for Fed. Policy Makers, The Commonwealth Fund (2006), 
http://www.commonwealthfund.org/usr_doc/Dorn_auto-
enrollingchildren_931.pdf?section=4039. 
19
 Remler and Glied, supra, note 18, at 68, Table 1. 

20
 Dorn and Kenney, supra, note 18.  Prior to the commencement of 

a full outpatient prescription drug benefit under Medicare, the 
federal government offered a drug discount card and a $600 
stipend to cover drug purchases for low-income seniors. Some 
seniors were automatically enrolled in the drug card program 
based on their prior participation in particular means-tested 
public programs.  In states where auto-enrollment was 
implemented, rates of enrollment by eligible participants ranged 
from 80 to 90 percent, levels which were dramatically higher than 
states requiring voluntary enrollment, where participation ranged 
from 2 to 40 percent.  There were similar findings in the realm 
of private retirement accounts.  When employees have to establish 
their own accounts, only 9 percent of eligible individuals 
enroll; even when employees are automatically enrolled unless 
they “opt-out” of coverage, 90 percent of eligible individuals 
participate.  Dorn, supra, note 8. 
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because current federal law requires individuals affirmatively to 

apply.  Moreover, citizenship and identity documentation 

requirements under the Deficit Reduction Act (DRA) of 2005 make 

it virtually impossible to automate a process that would provide 

sufficient proof of an individual’s program eligibility to meet 

federal requirements.
21
  In fact, several studies show that the 

new federal documentation requirements are already inhibiting 

state enrollment of eligible citizens in Medicaid,
22
 and 

children’s enrollment specifically.
23
 

Review of the relevant policy literature on enrollment rates 

shines a revealing light on the Directive’s 95 percent enrollment 

requirement.  Not only is there no evidence that a 95 percent 

enrollment rate for low-income children in a program with complex 

eligibility and documentation requirements is achievable, but 

                                                 
21
 Patricia Boozang, Melinda Dutton, & Julie Hudman, Citizenship 

Documentation Requirements in the Deficit Reduction Act of 2005: 
Lessons From New York, Kaiser Comm’n on Medicaid and The 
Uninsured (2006), http://www.kff.org/medicaid/upload/7534.pdf. 
22
 Rep. to Cong. Requesters, No. GAO-07-889, States Reported That 

Citizenship Documentation Requirement Resulted in Enrollment 
Declines for Eligible Citizens and Posed Administrative Burdens, 
as reprinted by the Gov’t Accountability Office (2007), 
http://oversight.house.gov/documents/20070724110408.pdf; Vernon 
Smith, et al., As Tough Times Wane, States Act to Improve 
Medicaid Coverage and Quality: Results from a 50-State Medicaid 
Budget for State Fiscal Years 2007 and 2008, The Kaiser Comm’n on 
Medicaid and the Uninsured, at 7 (2007), 
http://www.kff.org/medicaid/upload/7534.pdf; Donna Cohen Ross, 
New Medicaid Citizenship Documentation Requirement Is Taking a 
Toll: States Report Enrollment Is Down and Administrative Costs 
Are Up, Ctr. on Budget and Policy Priorities, at 3-7 (2007), 
http://www.cbpp.org/2-2-07health.pdf; See also Unintended 
Consequences: The Impact of New Medicaid Citizenship 
Documentation on Virginia’s Children, VA Health Care Found. 
(2007), 
http://www.vhcf.org/uploads/resource/DRAStudyUnintendedConsequenc
esFINAL52407.pdf. 
23
 Gov’t Accountability Office, supra, note 22, at 6.  
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there is overwhelming evidence that it is not.  With no public 

comment process, CMS has not been required to defend the 95 

percent standard, nor has it been compelled to explain how it 

could possibly be achieved.  Seen this way, the Directive’s 

requirement is much more a de facto bar to covering children with 

household incomes over 250 percent FPL than an incentive for 

states to target the enrollment of lower-income children.  

Accordingly, the 95 percent enrollment rate is an arbitrary and 

capricious standard when measured against the agency’s own stated 

goals. 

B. States’ Experience, CMS’ Prior Decisions And Policy 
Research Provide No Support For The Effectiveness Of 
12-Month Waiting Periods But Demonstrate Their 
Potential Harm, Rendering The Requirement Arbitrary And 
Capricious. 

The Directive requires states that provide SCHIP coverage to 

children with household incomes of more than 250 percent FPL to 

“establish a minimum of a one year period of uninsurance for 

individuals prior to receiving coverage.”  Directive, at 2.  As 

with the other “strategies” set forth in the Directive, CMS’ 

stated objective is to ensure that states have “‘reasonable 

procedures’ to prevent substitution of public SCHIP coverage for 

private coverage.”  Directive, at 1. 

Despite CMS’ mandate of a minimum 12-month waiting period as 

a necessary anti-crowd-out strategy, the requirement runs counter 

to an extensive body of research on waiting periods, as well as 

to states’ actual reported experience, and to a long history of 

CMS decisions to approve shortened waiting periods.  Furthermore, 

the literature is replete with evidence that longer waiting 

Case 3:07-cv-04698-JAP-JJH     Document 28      Filed 04/04/2008     Page 20 of 31



 

 -16-  

periods increase the number of uninsured children and thus pose a 

serious and unjustified threat to their health. 

1. Research Findings Do Not Suggest That A 12-Month 
Waiting Period Is A Reasonable Anti-Crowd-Out 
Strategy. 

Despite a vigorous debate among experts about the 

effectiveness of waiting periods in general at reducing crowd-

out, there is no such dispute about periods of 12-month duration.  

A detailed review of the policy literature does not reveal a 

single published study that substantiates CMS’ conclusion that a 

12-month waiting period is a more – or even equally – effective 

anti-crowd-out strategy than shorter waiting periods currently 

used by the overwhelming majority of states.
24
 

Using a variety of methodologies, several teams of 

researchers have determined that waiting periods have little or 

no effect in limiting the degree of crowd-out associated with 

SCHIP.
25
  Inasmuch as these studies contradict the proposition 

                                                 
24
 Of the 37 states that have implemented waiting periods, Alaska 

is the only state to implement a 12-month waiting period with 
respect to children covered under a SCHIP-Medicaid expansion.  
See Donna Cohen Ross & Aleya Horn, Health Coverage for Children 
and Families in Medicaid & SCHIP: State Efforts Face New Hurdles, 
Kaiser Comm’n on Medicaid and the Uninsured, at 32, Table 2 
(2008), http://www.kff.org/medicaid/upload/7740.pdf.  Illinois 
requires 12-month waiting periods for children covered by its 
state-funded expansion of children’s health insurance.  Id.  The 
remaining states have implemented waiting periods of between one 
and six months.  Id. 
25
 See Cynthia Bansak & Steven Raphael, The Effects of State 

Policy Design Features on Take-Up and Crowd-Out Rates for the 
State Children’s Health Ins. Program, 26 J. Policy Analysis & 
Mgmt. 149, 159-60, 167 (2006); Barbara Wolfe and Scott Scrivner, 
The Devil May Be in the Details: How the Characteristics of SCHIP 
Programs Affect Take-Up, 24 J. Policy Analysis & Mgmt. 499 
(2005).  Jonathan Gruber and Kosali Simon, Crowd-Out Ten Years 
Later: Have Recent Public Ins. Expansions Crowded Out Private 
Health Ins.?, 14-16 (Nat’l Bureau of Econ. Research, Working 
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that waiting periods help reduce crowd-out at all, they certainly 

do not provide evidence to suggest that a 12-month waiting period 

is a reasonable anti-crowd-out strategy.
26
  While some other 

studies suggest that waiting periods may reduce crowd-out, none 

actually evaluates the impact of a 12-month waiting period or 

even asserts that such a lengthy waiting period would have 

positive anti-crowd-out effects.  In fact, at least one of the 

studies that supports the use of waiting periods to counter 

crowd-out suggests that a 12-month waiting period is 

unnecessarily long.
27
  Other studies only examined waiting 

periods of six months or less.
28
  In short, the extensive body of 

research on waiting periods provides no basis for CMS’ insistence 

on keeping children uninsured for such a lengthy period of time. 

2. The Experience Of States With Waiting Periods And 
CMS’ Prior Decisions Contradict The Directive’s 
12-Month Requirement. 

The 12-month requirement also lacks any basis in states’ 

experience with waiting periods in the SCHIP program.  Currently, 

37 states, including almost all of those that cover children with 

household income exceeding 250 percent FPL, require some period, 

ranging from 1 to 12 months, of uninsurance prior to SCHIP 

                                                 

Paper No. 12858, 2007), attached hereto as Exhibit 9. 
26
 See Gruber & Simon, supra, note 25, at 24, 28. 

27
 Anthony T. LoSasso & Thomas C. Buchmueller, The Effect of the 

State Children’s Health Ins. Program on Health Ins. Coverage, 23 
J. Health Econ. 1059, 1078 (2004), 
http://www.cbo.gov/ftpdocs/80xx/doc8092/05-10-SCHIP.pdf (finding 
that a 5-month waiting period for all states would effectively 
eliminate crowd-out). 
28 
See Karl Kronebusch and Brian Elbel, Enrolling Children in Pub. 

Ins.: SCHIP, Medicaid, and State Implementation, 29 J. Health 
Politics, Policy & Law 451, 477 (2004). 
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enrollment.
29
  A review of state SCHIP policies reveals that a 

majority of states that once required a 12-month period of 

uninsurance prior to enrollment have subsequently reduced the 

length of their waiting periods substantially.  At the time SCHIP 

was implemented, Alaska, Arkansas, New Jersey, New Mexico, and 

Virginia all required 12-month waiting periods.
30
  After some 

years of experience with the program, all of these states, with 

the exception of Alaska, have now reduced their waiting periods 

to three to six months.
31
  Furthermore, several states that 

initially required waiting periods of up to six months have now 

dispensed with the waiting period requirement altogether.
32
  

Notably, every state decision to reduce the length of its SCHIP 

waiting period or to discontinue using waiting periods had to be 

approved by CMS.  See 42 C.F.R. § 457.60 (requiring submission of 

state plan amendment to CMS to change anti-crowd-out procedures). 

While these recent CMS approvals of reduced waiting periods 

are contrary to the anti-crowd-out requirement set forth in the 

Directive, the agency’s prior decisions to approve reduced 

waiting periods were prudent given the actual amount of crowd-out 

                                                 
29
 Ross & Horn, supra, note 29 (discussing states with waiting 

periods between July 2005 and July 2006); See also Shanna Shulman 
& Margo Rosenbach, SCHIP at 10: A Synthesis of the Evid. on 
Substitution of SCHIP for Other Coverage – Final Rep., 
Mathematica Polciy Research, Inc., at 4 (2007), 
http://www.mathematica-mpr.com/publications/pdfs/SCHIPaccess.pdf 
(discussing states with waiting periods in fiscal year 2004). 
30
 Ross & Horn, supra, note 29. 

31
 Id. 

32
 Iowa, Kansas, Mississippi, and North Carolina each had 6-month 

waiting periods when SCHIP was first implemented and now have no 
waiting period requirement.  Rhode Island and Louisiana had 
waiting periods of four and three months, respectively, but 
discontinued their waiting period requirements.  Id. 
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reported by states.  A majority of states with waiting periods of 

six months or less that cover children with household incomes 

above 250 percent FPL and that reported their annual incidence of 

crowd-out indicated that they experienced a low or insignificant 

level of crowd-out.
33
  State crowd-out data simply does not 

reveal a correlation between shorter waiting periods and higher 

levels of crowd-out.  This disconnect between CMS’ apparent 

change in policy with respect to the use of waiting periods and 

the agency’s prior administration of SCHIP further evinces that 

the Directive is without basis in policy and is arbitrary and 

capricious given the stated objectives of the new policy. 

3. There Is No Dispute That Waiting Periods Have A 
Material And Negative Impact On Children’s Health. 

While academic research may diverge as to the efficacy of 

waiting periods as an anti-crowd-out strategy, there is no 

dispute that waiting periods dramatically decrease the rate at 

which otherwise eligible children take-up SCHIP benefits,
34
 and 

                                                 
33 
In annual state SCHIP reports for fiscal year 2005, states with 

eligibility levels above 250 percent FPL estimated the following 
“incidence of substitution”: Connecticut - .15 percent of 
applicants had ESI within two months prior to application; 
Georgia - .2 percent of applicants had ESI within the two months 
prior to enrollment; Massachusetts – 0 percent because applicants 
must obtain ESI if they can afford it; Minnesota – “estimated to 
be very low”; New Mexico – Less than 1 percent; New York – Less 
than 3 percent; Pennsylvania – “insignificant” substitution; 
Rhode Island – “minimal” substitution; Washington - .5 percent of 
enrollees had ESI within four months prior to application.  
California reported the highest incidence of crowd-out with 8 
percent of SCHIP enrollees that had ESI within the three months 
prior to enrollment.  See SCHIP Annual Reports, 
http://www.cms.hhs.gov/NationalSCHIPPolicy/06_SCHIPAnnualReports.
asp. 
34 
Bansak and Raphael, supra, note 25, at 164-67; Wolfe & 

Scrivner, supra, note 25, at 512; LoSasso & Buchmueller, supra, 
note 27, at 1078. 
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increase the number of uninsured children.
35
  And it is well-

established that a lack of health insurance has a negative effect 

on children’s health status, since it limits access to essential 

primary care, reduces the care children receive overall and 

increases the risk of inadequate care.
36
  For children, in 

particular, studies have shown that “health insurance is a 

powerful predictor of children’s degree of access to and use of 

primary care.”
37
  SCHIP bridges the gap between low-income 

children and regular medical care.  Research indicates that in 

comparison to children with health coverage, uninsured children 

have fewer well-child visits, worse access to specialists, fewer 

immunizations and have more visits to the emergency room.
38
 

Furthermore, research shows that waiting periods have 

particularly harsh consequences for chronically ill children.  

Uninsured chronically ill children are “significantly more likely 

to report unmet need for routine care, and specialty care, as 

                                                 
35
 Wolfe, supra, note 25, at 510. 

36
 See, e.g., Barbara Starfield, et al., Contribution of Primary 

Care to Health Sys. & Health, 83 Millback Q. 457, 474 (2005), 
http://www.fammed.tulane.edu/news/Contrib%20of%20PC%20to%20health
%20systems%20starfield%20milbk%20qurt%202005.pdf; Lynn M. Olson, 
Suk-fong S. Tang, & Paul W. Newacheck, Children in the United 
States with Discontinuous Health Ins. Coverage, 353 New Eng. J. 
Med. 382, 382-91 (2005). 
37
 Newacheck, et al., Health Ins. and Access to Primary Care for 

Children, 338 New Eng. J. Med. 513, 517 (1998). 
38
 Michael Kogan, et al. The Effect of Gaps in Health Ins. on 

Continuity of a Regular Source of Care Among Preschool-Aged 
Children in the United States, 274 JAMA 1429, 1433 (1995); See 
also Shulman & Rosenbach, supra, note 29, at 9 (“SCHIP enrollment 
was associated with an increased likelihood of having a usual 
source of care and widespread reductions in unmet need and 
delayed care.”). 
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well as delayed or foregone care.”
39
  At least one study shows 

that chronically ill children are also disproportionately 

represented among children moving to SCHIP from private coverage, 

possibly as a result of inadequate private sector coverage for 

chronic conditions.
40
 

The principal “concern about waiting periods is that they 

can harm children by enforcing or prolonging gaps in insurance 

coverage.”
41
  Establishing 12-month waiting periods will 

undoubtedly increase the number of uninsured children, and delay 

children’s access to care, without any demonstrable impact on 

crowd-out.  The periods without insurance coverage are likely to 

have serious consequences for children since they will lose 

access to preventive care, hearing, vision, developmental 

screening, immunizations, and early intervention.
42
 

CMS has provided no empirical basis for its 12-month waiting 

period requirement.  Given the dramatic turnaround from waiting 

period durations previously approved by CMS and currently in 

place, it is difficult to conceive of a rational basis for such a 

                                                 
39
 Aimee Jeffrey and Paul Newacheck, Role of Ins. for Children 

with Special Health Care Needs: A Synthesis of the Evidence, 118 
Pediatrics 1030 (2006), 
http://pediatrics.aappublications.org/cgi/reprint/118/4/e1027; 
see also Amy Davidoff, Genevieve Kenney and Lisa Dubay, Effects 
of the State Children’s Health Ins. Program Expansions on 
Children with Chronic Health Conditions, 116 Pediatrics 37 
(2004), 
http://pediatrics.aappublications.org/cgi/reprint/116/1/e34. 
40
 Laura P. Shone, et al., Crowd-Out in the State Children’s 

Health Ins. Program: Incidence, Enrollee Characteristics and 
Experiences and Potential Impact on New York’s SCHIP, 43 Health 
Servs. Research, *11 (2008), attached hereto as Exhibit 10. 
41
 Id. 

42
 Kogan, supra, note 38, at 1433. 
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change that is unsubstantiated by research or state experience 

and is inconsistent with the primary statutory goal of reducing 

the number of uninsured children.  For all of these reasons, the 

12-month waiting period requirement articulated in the Directive 

is arbitrary and capricious. 

C. It Is Irrational, Arbitrary And Capricious To Condition 
Approval Of SCHIP Income Eligibility Levels On 
Employer-Sponsored Insurance Enrollment That Cannot Be 
Controlled By States. 

Under the Directive, states may not provide SCHIP coverage 

to children with family incomes above 250 percent FPL unless they 

can demonstrate that there has not been a decline of more than 2 

percent over a five-year period in the number of children covered 

by ESI in their jurisdiction.  Directive, at 2.  Because neither 

empirical evidence nor research studies suggest that there is a 

direct link between SCHIP eligibility levels and ESI enrollment, 

this new standard lacks any basis in fact or policy and imposes 

an impediment to coverage that is inconsistent with the SCHIP 

statute. 

Conditioning SCHIP coverage on rates of ESI enrollment 

involves two assumptions: first, that SCHIP crowd-out is a 

principal cause of declining rates of ESI among children, and 

second, that states can control rates of ESI enrollment among 

children.  Both of these assumptions are inconsistent with what 

is known about the factors that influence employers’ decisions to 

offer ESI and employees’ decisions to take it up. 

There is no evident relationship between SCHIP eligibility 

levels and current rates of ESI enrollment.  See Exhibit 11a 

attached hereto.  For example, during the period from 2004 to 
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2006, states that experienced the greatest decline in ESI 

enrollment of children had widely varying SCHIP income 

eligibility levels.  As illustrated in Exhibit 11b, Kansas, a 

state with relatively low income-eligibility limits experienced 

more than an 8 percent decline in ESI enrollment.  See 

Exhibit 11b attached hereto.  Meanwhile Maine, a state with a 

higher eligibility limit, experienced a 4.6 percent increase in 

ESI enrollment during the same period.  See Exhibit 11c attached 

hereto.  A review of the actual experiences of states 

demonstrates that the decrease in ESI rates has no relationship 

with SCHIP eligibility levels, and CMS has not to date cited any 

evidence to the contrary. 

It is also well-known that national rates of enrollment in 

ESI have been in a relatively steady decline since the late 

1980s,
43
 almost a decade before SCHIP’s enactment.  The exact 

cause of this decline has been subject to much study and 

research.
 44
  It is abundantly clear that employers’ decisions 

whether to offer health insurance benefits in the face of 

substantial increases in benefit costs have a significant impact 

on ESI enrollment, and have resulted in a material decrease in 

                                                 
43
 A U.S. Department of Health & Human Services analysis 

estimated that national ESI enrollment rates dropped from 69.6 
percent in 1996 to 62.4 percent in 2002 – a 7.2 percent drop in 
just six years.  M.W. Stanton & M.K. Rutherford, Employer-
Sponsored Health Ins.: Trends in Cost and Access: Agency for 
Healthcare Research and Quality, 17 Agency for Healthcare 
Research & Quality, at 3 (2004), 
http://www.ahrq.gov/research/empspria/empspria.pdf. 
See e.g. Health Ins. for Children, GAO/HEHS 96-129 (1996). 
44
 James D. Reschovsky, et al., Why Employer-Sponsored Ins. 

Coverage Changed, 1997-2003, 25 Health Affairs 774, 780 (2006), 
attached hereto as Exhibit 12. 
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the percentage of employers that offer ESI to their employees 

irrespective of SCHIP eligibility levels in the applicable 

jurisdiction.  The average employer premium contribution per 

enrolled employee for family coverage increased from $5,256 in 

2001 to $8,824 in 2007.
45
  Correspondingly, the percentage of 

firms offering health insurance declined from 69 percent in 2000 

to 60 percent in 2007.
46
  In addition, it is estimated that 

during a recessionary period in 2001, the reduction in employers’ 

offers to low-income people accounted for approximately 24 

percent of the overall decline in the rate of ESI enrollment 

among low-wage earners.
47
 

The decision of employers to offer ESI and the primary 

factors in that decision, the cost of coverage and the condition 

of the economy, are essentially beyond states’ regulatory 

authority.  Business cycles have been identified as significant 

“drivers of short-term trends in employer coverage.”
48
  Since ESI 

is “a voluntary, market institution,” it is not surprising that 

employers generally offer health insurance only when it is 

                                                 
45
 Jennifer Jensen, CRS Report for Cong.: Spending by Employers 

on Health Insurance, Cong. Research Serv. RS22735, at 3 (2007), 
http://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article
=1328&context=key_workplace. 
46
 Kaiser Family Found. & Health Research and Educ. Trust, 

Employer Health Benefits 2007 Annual Survey, at 34 (2007), 
http://www.kff.org/insurance/7672/upload/76723.pdf. 
47 
Linda J. Blumburg and John Holahan, Work Offers and Take-Up: 

Decomposing the Source of Recent Declines in Employer-Sponsored 
Ins., 9 The Urban Inst., at 2 (2004), 
http://www.urban.org/UploadedPDF/1000645_healthpolicyonline_no9.p
df. 
48
 Reschovsky, supra, note 44. 
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economically feasible.
49
  While government does have a role in 

the ESI marketplace, the dominant role has been assumed by 

federal, not state, authorities, through the Employee Retirement 

and Income Security Act (“ERISA”), a federal statute that 

preempts most state laws.  29 U.S.C. § 1144(a) (2007).  

Consequently, state reform efforts have had little impact on 

rates of ESI enrollment.
50
  By requiring states to provide CMS 

with assurances of a particular rate of ESI enrollment, the 

agency conditions SCHIP coverage on a measure that states have 

little, if any, ability to control. 

Once again, a review of the research and data reveals that 

CMS’ standards oversimplify and misconstrue the causes of crowd-

out and utterly miss the mark in trying to reduce it.  Falling 

ESI coverage is a national problem subject to macroeconomic 

factors separate and apart from SCHIP.  The ESI standard set out 

in the Directive bears little, if any, relationship to SCHIP 

crowd-out, and is an ill-suited tool to monitor or actively 

prevent crowd-out.  Accordingly, it is irrational, arbitrary and 

capricious and should be deemed invalid as a matter of law. 

CONCLUSION 

For all of the reasons stated above, the Court should grant 

Plaintiff’s Motion for Partial Summary Judgment. 

                                                 
49
 Sherry A. Glied, The Employer-Based Health Ins. Sys.: Mistake 

or Cornerstone, in Policy Challenges in Modern Health Care 42, 44 
(David Mechanic, et al. Eds.) (2005), 
http://www.rwjf.org/files/research/037-Part%201-Chapter%203.pdf. 
50 
Stanton & Rutherford, supra, note 43, at 6. 
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Kenneth D. Friedman (KF 6186) 
Andrea G. Cohen 
Leah Griggs Pauly 
7 Times Square 
New York, New York 10036 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

TRENTON VICINAGE 

STATE OF NEW JERSEY, 

Plaintiff, 

v. 

UNITED STATES DEPARTMENT OF 
HEALTH AND HUMAN SERVICES, 

Defendant. 
 

HON. JOEL A. PISANO, U.S.D.J. 

 

Civ. Action No. 07-04698 (JAP)(JJH) 
 

CERTIFICATE OF SERVICE 

 

 
 

 

I, KENNETH D. FRIEDMAN, hereby certify that, on April 4, 

2008, I caused a true and correct copy of the Brief of Amici 

Curiae in Support of Plaintiff’s Motion for Partial Summary 

Judgment with accompanying exhibits to be served via the CM/ECF 

System for the United States District Court, District of New 

Jersey upon the following persons at the last known addresses:  

  To: Brian O. Lipman, Esq.  
   Office of the NJ Attorney General  
   Division of Law  
   124 Halsey Street, 5th Floor  
   PO Box 45029  
   Newark, NJ 07101  
   Email: brian.lipman@dol.lps.state.nj.us 
 
   Attorneys for Plaintiff  
 
   Jean Lin, Esq.  
   U.S. Department of Justice  
   Civil Division  
   Federal Programs Branch  
   20 Massachusetts Avenue NW  
   Washington, DC 20530  
   Email: jean.lin@usdoj.gov 
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   LINDA LEE KEYSER, Esq.  
   U.S. Department of Health & Human Services  
   Office of the General Counsel  
   CMS Division 
   330 Independence Avenue, SW 
   Room 5327D  
   Washington, DC 20201  
   Email: linda.keyser@hhs.gov 
 
   Attorneys for Defendant 
 
  

       s/ Kenneth D. Friedman___                      
        Kenneth D. Friedman  
        Dist. Ct. Bar No.(KF6186)   

 
        Attorneys for Twenty-Six 
        Health Policy Academics 
 

 

80420080.1  
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