DRAFT COMMENTS ON MARKET REFORM REGULATIONS CMS-9972-P
GENERAL COMMENTS

Support the standardization of rate setting and enrollment practices.  In general, we are strongly supportive of the proposed market reform regulation and encourage HHS to make it final as soon as possible.  The decision to require significant standardization of insurers’ rate setting and enrollment practices will help to ensure that guaranteed access to coverage, renewal of coverage, and fair pricing practices become a reality for the nation’s children and families who rely on Exchanges or the outside individual and small group markets to secure coverage.  The market reform rule is particularly important for children with pre-existing conditions such as birth defects, developmental disabilities, and chronic health conditions that otherwise might be excluded from coverage. In particular, we encourage HHS to ensure that the final rule retains the following:

· Standards for age rating, including use of a uniform age rating curve that begins at age 21;

· Standards for the creation of family premiums (with the proposed modifications to pricing for larger families outlined in more detail below);

· Standards that limit the number and type of rating areas, including the maximum limit of 7 rating areas.

Without such standardization, we are concerned that issuers would seek opportunities to increase profits by enrolling healthier individuals and excluding children (and others) at risk of high medical expenses.

COMMENTS ON SPECIFIC PROVISIONS

Retain age rating structure (§147.102(a)(1)(iii)).  With respect to §147.102(a)(1)(iii), we strongly support the decision to limit the 3:1 age rating band to individuals who are 21 and older, as well as the use of a uniform age rating for those under 21.  Under the age bands appearing in the proposed rule, children under 21 would cost roughly 2/3rds of the amount of an adult who is age 21.  We believe that such a policy makes sense because of the relatively low cost of covering children.  While some are suggesting the inclusion of more young adults (e.g., those ages 21 to 26) in the definition of “child” for purposes of age rating, we are concerned that this would increase the cost of coverage for families with children under 21, an outcome that appears contrary to the clear intent of the statute to ensure that families have viable insurance options for their children.

Exclude children from tobacco rating (§147102(a)(1)(iv).  While we strongly support efforts in other contexts to discourage children from smoking, we do not think that charging families higher health insurance premiums based on their children’s tobacco use is an appropriate or effective strategy for combating smoking among children.  Specifically, we see significant practical problems arising if parents are expected to report on their children’s tobacco usage.  In many instances, parents will be unaware of their children’s usage, particularly given that it remains illegal for children under age 18 to purchase tobacco products.  The prospect of causing their families to face higher insurance premiums may even encourage children to hide smoking from their parents, making it harder for parents to take steps to combat the smoking. To ease the application process and avoid inserting Exchanges in the midst of family conversations about tobacco usage, we recommend allowing tobacco use rating only for individuals 18 and older (the age at which people can begin to legally purchase tobacco products).  If this cannot be done under federal law, we encourage you to clarify that states have the option to limit tobacco rating to adults.

Adopt fairer pricing practices for larger families (§147102(c)(1)).  We are concerned that the decision to make families pay more in premiums on a per child basis for the first three children will pose a financial burden on larger families, which are disproportionately Latino.  According to the Pew Hispanic Center, Hispanic families are more than two and a half times as likely to have five or more members as white families.  Specifically, 27.5 percent of Hispanic families with children have five or more members compared to 10.2 percent of white families with children. To avoid creating a disproportionate financial burden on larger families, including those who are Latino, we recommend that the final rule call for taking into account no more than two individuals under the age of 21 when setting premiums for family coverage.  As the preamble to the proposed rule notes, such a policy also would be more consistent with the way that family premiums are set among large employers.

ADDITIONAL COMMENTS

Require issuers to provide family coverage.  The proposed market rule and the ACA statute itself appear to clearly contemplate that issuers will offer both individual and family coverage, but there does not appear to be a requirement to this effect in the proposed market rules.  We strongly recommend that you make it clear that issuers must offer family-based coverage if they elect to offer individual coverage.  It is not enough to say that families could simply purchase multiple individual plans because of the premium pricing issues discussed above, but also because families would then face separate deductibles and out-of-pocket maximums for each individual within the unit.  This does not appear to be what Congress intended, given that it explicitly called for allowing rating variation by individual and family tiers. 

Provide a floor on the definition of which children are part of a “family”.  We recommend that you create a “floor” on the definition of which children must be included as part of a family for purposes of purchasing health insurance.  The final rule should require that states, at a minimum, allow the following children to be included in a family unit for insurance purposes:  biological children, adoptive children, step-children, grand children (if being cared for by the grandparent), children of other caretaker relatives, foster children, children under guardianship, and any other child who would be considered a tax dependent under IRS rules for purposes of the APTC.  Without such clarity, there is a risk that in some states adults who are caring for children and responsible for their health and well-being will not be able to purchase coverage on their behalf.
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