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§155.206 Civil money penalties for violations of applicable Exchange standards by consumer assistance entities in Federally-facilitated Exchanges.

We support the proposed rule on the application of civil money penalties (CMPs) for violations of applicable exchange standards by consumer assistance entities in the FFM.  We believe that the proposed rule strikes the balance in protecting consumers from inappropriate actions by Assisters while not being overly punitive and deterring Assisters from carrying out their responsibilities.  We strongly support giving Assisters the opportunity to agree to a corrective action plan in lieu of paying a penalty in appropriate cases.  

We recognize that this rule, as drafted, does not apply to assisters operating in states with state-based marketplace (SBMs) nor does it require SBMs to implement similar provisions. Because we are also recommending that §155.285 not apply to navigators and other assisters, we urge you to extend this rule to SMBs.

During the initial open enrollment, we note there were a number of manual “workarounds” to address system problems until fixes were possible. Because open enrollment was so busy, assisters may not have been well informed about these. We raise this point here because assisters should never be held responsible for catching errors that are due to problems in the way application questions are asked or how the information systems are determining eligibility.  We trust that CMS would factor in such complicating factors in the system design or operability before holding assisters accountable or entering into a corrective plan for issues beyond their control. 

Recommendation: Amend the rule at §155.206 to apply to assisters operating in states with state-based marketplaces, or require SMBs to adopt the federal rules or implement similar provisions.

§155.210 Navigator program standards.

§155.210(c)(1)(iii)(A-F) Entities and individuals eligible to be a Navigator.
State laws governing navigators, non-navigator assisters and certified application counselors have made it difficult, and sometimes, impossible for organizations to serve in these roles or fulfill their duties as required by the ACA. These laws, and their requirements, have had a chilling and financial impact on navigators and assisters. Thus, we strongly support CMS’ proposal to identify specific circumstances when these laws go too far and to provide flexibility under 155.201(c)(1)(iii)(F) for CMS to determine other circumstances that are not explicitly described in 155.210(c)(1)(iii)(A-E).

§155.210(c)(1)(iii)(A)
Strengthen this rule to expressly include insurance agents and brokers who are not otherwise required to provide fair, accurate and impartial information, as discussed in the preamble. This does not necessarily prevent referrals to agents and brokers. States can take action similar to California, where agents and brokers can be certified as enrollment counselors but are required to provide fair, accurate and impartial information about the full range of QHPs. The rule should also encompass that it is intended to encompass information about the full range of QHPs.

Recommendation: amend the proposed rule 155.210(c)(1)(iii)(A) as follows:
(A) Except as otherwise provided under § 155.705(d), requirements that Navigators refer consumers to other entities, including licensed agents or brokers, that are not required to provide fair, accurate, and impartial information about the full range of QHPs.

§155.210(c)(1)(iii)(C)
We particularly support the inclusion of the word “advice” in 155.210(c)(1)(iii)(C) as the use of this word was prominent in boilerplate language that was been proposed and has been enacted in a number of states. We encourage you to retain this language in the final rule. 

§155.210(c)(1)(iii)(D)
In some states, navigators have reported difficult in securing surety bonds because of the unwillingness of carriers to underwrite a business service for which it is difficult to assess risk. We recommend including surety bonds in this prohibition. Based on regulations at §155.420(d)(4) and §155.420(d)(10), CMS has the authority to grant consumers a special enrollment period if there has been misinformation, misrepresentation, or misconduct by HHS, the marketplace, or its instrumentalities, and to establish an appropriate effective date at §155.420(b)(2)(ii) based on the circumstances. We believe the combination of these rules provide important protections for consumers.

Recommendation: Amend the rule under 155.210(c)(1)(iii)(D) as follows. 
(D) Requiring that a Navigator hold an agent or broker license, or carry errors or omissions insurance, or secure a surety bond.  

155.210(c)(1)(iii)(F)
We support the provision under 155.210(c)(1)(iii)(F) allowing CMS to identify other circumstances in which state laws may prevent the application of Title 1 of the Act. We suggest strengthening this by including specific language regarding requirements that set unreasonable time limitations and impose unreasonable costs on navigators as follows:

Recommendation: Amend the proposed rule at 155.210(c)(1)(iii)(F) as follows:
(F) In a Federally-facilitated Exchange, imposing standards that would, as applied or as implemented in a State, prevent the application of requirements applicable to the Federally-facilitated Exchange, including setting unreasonable time limitations on meeting standards or imposing unreasonable costs on navigators. 

§155.210(d)(5-9) Prohibition on Navigator conduct.

§155.210(d)(5) We support the inclusion of a prohibition on charging applicants or enrollees.

§155.210(d)(6) We agree that compensation paid on a per-application, per individual-assisted, or per-enrollment basis provides adverse incentives and invites behavior that is not in the best interest of consumers, whether served by a Navigator or non-Navigator assister. Assisters paid on a per-application basis may have no incentive to ensure that people successfully enroll in coverage.  Consequently, their focus may be on finishing the application, without prioritizing any post-application activity such as collecting and submitting paper documents to verify eligibility factors or helping people with more complex cases.

Moreover, we believe that funding models that pay assister entities on a per application, per-individual or per-enrollment basis can also be problematic for the same reasons as they are for individuals and, therefore, we urge CMS to extend this prohibition to Assister entities in the final rule.  Recognizing that at least one state, California, has already invested significant resources in developing an infrastructure to support such models, we believe CMS should allow a transition period to implement this rule, recommending that states must come into compliance by the beginning of open enrollment in 2015 for the 2016 coverage year.

Further, we suggest that CMS assess the experience of Washington State, and other states that have in place a performance or outcome incentive-based compensation model for navigator or non-navigator assisters. It is likely too early to translate lessons learned into regulatory language but understanding the impact of performance-based incentives is important for future sharing of best practices and potential regulatory oversight. 


Recommendation: Amend the rule at §155.210(d)(6) as follows:
Provide compensation to Navigator entities or individual Navigators on a per-application, per-individual-assisted, or per-enrollment basis.

§155.210(d)(7), §155.210(d)(8) and §155.210(d)(9) We appreciate the intent to block bad actors from engaging in questionable or intentional activities, but entities that are likely to engage in these tactics are outside the purview of this regulation. We do agree that navigators and non-navigator assisters should not be offering inducements or using cold-calling techniques in connection with application assistance or enrollment, but both provisions require additional context and clarity that may be more effectively dealt with in sub-regulatory guidance or contractual agreements, if needed. Generally, we are concerned that these regulations go too far and will inhibit outreach activities that have proven effective in Medicaid and CHIP, such as promotoras going door-to-door and assisting with access to health coverage. (For more information, see: http://www.latinohealthaccess.net/the-promotora-model/) 

§155.210(d)(7)
Regardless of the mechanism used to establish the provision, the prohibition on using promotional items should expressly NOT apply to outreach and public education. Using promotional items are common in outreach and have been used effectively in Medicaid and CHIP to promote awareness of both coverage and consumer assistance. If this rule is retained, we urge you to clarify that promotional items used to promote the availability of consumer assistance, the marketplace, or any insurance affordability program are not barred under this provision.

Recommendation: Strike this provision in the final rule. If the proposed rule is retained, amend §155.210(d)(7) as follows to explicitly allow the use of promotional items that promote the marketplace or access to assistance through assisters identified at 155.210, 155.215, and 155.210. Outreach should also be explicitly excluded from this provision if it is retained.
§155.210(d)(7) Provide gifts, including gift cards or cash, unless they are of nominal value, or provide promotional items that market or promote the products or services of third party, other than the marketplace or access to assistance through assisters identified at 155.210, 155.215 and 155.210, to any applicant or potential enrollee in connection with or as an inducement for application assistance or enrollment as described in 155.210(e)(3).

§155.210(d)(8)
We agree that navigators and non-navigator assisters should not solicit consumers directly to provide application or enrollment assistance without the consumer’s express permission. We note, that there may be “bad actors” that may use these types of techniques inappropriately, but we believe the risk is greater that problematic activity will be generated by groups acting outside of the scope of an official assister capacity and therefore are not subject to these rules. Generally, we are concerned that these regulations go too far and will inhibit outreach activities that have proven effective in Medicaid and CHIP, such as promotoras going door-to-door and assisting with access to health coverage. (For more information, see: http://www.latinohealthaccess.net/the-promotora-model/). We believe that assister’s activity related to these types of strategies should operate under some parameters. However, the need for additional context and clarity suggests that this issue may be addressed more appropriately in sub-regulatory guidance or contractual agreements. 

Recommendation: Strike this provision in the final rule. If the proposed rule is retained, it should be amended §155.210(d)(8) to explicitly exclude outreach. §155.210(d)(8) Solicit any consumer for application or enrollment assistance by going door-to-door or through other unsolicited means of direct contact, including calling a consumer to provide application or enrollment assistance as described in §155.210(e)(3) without the consumer initiating the contact.

§155.210(d)(9) Organizations have effectively used automated calls for outreach and coverage retention in Medicaid and CHIP. Additionally, organizations that serve as navigators may use automatic dialers for other purposes. For example, healthcare providers may use automatic dialers to remind individuals of appointments or past due payments. If this provision is retained, it is important to clarify that this prohibition is related to navigator activities at §155.420(e)(3). If CMS moves forward with finalizing §155.210(d)(9), it should allow the use of automated calls if an assister has an existing relationship with the consumer, which can be particularly effective in promoting retention of coverage.

Recommendation: Strike this provision in the final rule. If the proposed rule is retained, amend §155.210(d)(9) to read:
§155.210(d)(9) Initiate any telephone call to a consumer using an automatic telephone dialing system or artificial or prerecorded voice related to navigator duties as described in §155.210(e)(3), except in cases where the assister has an existing relationship with the consumer.

§155.210(e) Navigator duties.

§155.210(e)(6)(ii) requires that navigators obtain an authorization before obtaining access to the applicant’s personally identifiable information, and that the navigator maintains a record of the authorization provided. 

Recommendation: We recommend that the FFE identify the period of time for which the authorization is valid (i.e. establish an automatic expiration date, for example, two years after the date of authorization) and a separate period following the expiration during which the navigator or non-navigator entity must retain such records. The Secretary should create a standard authorization form with stakeholder input and provide it as a model that assisters can opt to use rather than re-creating their own, which can be a considerable expense. The model form should be developed taking into consideration low literacy levels and should be translated by HHS in at least the top 15 languages to meet the language needs in the states served by the FFM. Assisters should also be allowed to use voice recording as an acceptable mode to obtain authorization from consumers they are first assisting over the telephone.    

§155.215 Non-navigator assisters.

We generally support aligning navigator and non-navigator assister rules. Our comments in the section above on these provisions apply to this section as well.

§155.225 Certified application counselors.

§155.225(d)(8)(i-v) We support these provisions with the amendments suggested in our comments on the parallel provisions relating to navigators and non-navigator assisters at §155.210(c)(1)(iii). The provision at §155.210(c)(1)(iii)(D) should also apply to certified application counselors.

Recommendation: Add the following language at §155.225(d)(8)(iv), and renumber (iv) and (v) accordingly:
§155.225(d)(8)(iv) Requiring a certified application counselor hold an agent or broker license, carry errors or omissions insurance, or secure a surety bond.

§155.225(f)(2) requires that CACs secure an authorization before obtaining access to the applicant’s personally identifiable information, and that the navigator maintains a record of the authorization provided. 

Recommendation: See our recommendations at §155.210(e)(6)(ii).

§155.225(g)(1). We support the rule prohibiting CAC entities and individual CACs from imposing charges or fees on consumers

§155.225(g)(2). We support the rule at prohibit CACs from receiving compensation from issuers. 

While we generally support aligning navigator and non-navigator assister rules, we are concerned that well-intended rules at §155.225(g)(3-6) to deter bad actors will discourage organizations from actively participating as certified application counselors (CACs) designated entities. Given that CACs do not receive federal funding, imposing too many restrictions could simply discourage these organizations seeking certification with the marketplace, where their activities can be monitored. Organizations that choose not to become a CAC would then be outside the authority of these rules.

Regardless of whether the final rules at 155.210(d)(7–9) are adopted as final, we strongly urge that the proposed rules at §155.225(g)(3-6) not be adopted. If CMS moves forward with finalizing §155.225(g)(6), it should allow the use of automated calls if an assister has an existing relationship with the consumer, which can be particularly effective in promoting retention of coverage. 

Recommendation:  Strike the provisions at §155.225(g)(3-6).

Additional Recommendations for Sub-regulatory Guidance
Assisters are confused about when they are able to contact consumers, and the lack of clarity is interfering with outreach and the effective deployment of assistance. For example, when are assisters able to follow-up with an individual they encountered at an outreach event, or when can they follow-up with a consumer who was referred to them by an outreach partner? Do they have to secure express permission to follow-up with these individual? It is vitally important that CMS provide very clear guidance to assisters of all types on when such contact is permissible and when it is not. It also would be immensely helpful for CMS to provide tools, such as simple “request for contact” forms, using the same guidelines described in our recommendations at  §155.210(e)(6)(ii), that can be used at outreach events to secure such permission. 

To maximize the reach of limited assistance resources, it is important that assisters be allowed to provide help over the phone. We urge CMS establish parameters for phone assistance in reasonable ways that protect consumers, after consulting with stakeholders and assisters.

§155.250 Payment of Premium

We strongly support this rule requiring the proration of partial coverage months. We recommend that state-based marketplaces be required to implement similar provisions.

§155.285 Bases and process for imposing civil penalties for provision of false or fraudulent information to an Exchange or improper use or disclosure of information.

We strongly oppose this rule application to navigators, non-navigator assisters or certified application counselors. The preamble suggests that consumer assistance personnel could be subject to civil penalties for providing false or incorrect information under the provisions of the rule that apply to the application process.  While this is not explicit in the rule, the preamble states that it should be up to HHS to determine whether it is appropriate to assess a penalty under proposed §155.258 or under proposed §155.206, which provides for civil monetary penalties for violation of Exchange standards by consumer assistance entities operating in the FFE.  

It is difficult to see how a consumer assistance entity could be penalized for providing incorrect or false or fraudulent information in violation of 1411(h), because assisters do not actually provide information as part of the process applying for coverage or an exemption. It is certainly conceivable that an assister could cause the applicant to provide incorrect information — in which case the applicant could be able to claim the reasonable cause exemption to the penalty for acting in good faith.  In that situation, the assister should be held responsible under §155.206 for violating standards of conduct that apply to consumer assistance entities.  

Recommendation: Amend the rule at §155.285 (a)(iii)(C)(2) as follows:
For purposes of this section, the term “person” is defined to include, but is not limited to, all individuals; corporations; Exchanges; Medicaid and CHIP agencies; other entities gaining access to personally identifiable information submitted to an Exchange to carry out additional functions which the Secretary has determined ensure the efficient operation of the Exchange pursuant to §155.260(a)(1); and non-Exchange entities as defined in §155.260(b) which includes agents, brokers, Web-brokers, QHP issuers, Navigators, non-Navigator assistance personnel; certified application counselors, in-person assistors, and other third party contractors. 
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