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Key Findings 
Recently, state activity focused on reducing the number of children without health coverage has moved forward at  
a record pace. Building on the State Children’s Health Insurance Program (SCHIP) and Medicaid, over the past 18 
months more than half of all states have taken significant action to cover more uninsured children.1 Progress in 
closing the uninsured gap among children, however, has been thwarted by a new federal directive, which, in ef-
fect, imposes a gross income cap in SCHIP equal to 250 percent of the federal poverty level (FPL). A review of 
state activity since the directive was issued on August 17, 2007 by the Centers for Medicare and Medicaid Serv-
ices (CMS) shows that the new policy has already had a substantial negative impact on children’s coverage and on 
states’ ability to design and finance their programs. 

 Uninsured children have already lost out on 
coverage. In just the short period since the CMS 
directive has been in effect, thousands of unin-
sured children have lost out on coverage that their 
state had determined they needed. Tens of thou-
sands more are at risk of losing their coverage, as 
more states are required to comply with the new 
rules. 

 By August 2008 nearly half of all states will be 
affected by the directive.  Different states are 
affected at different times depending on their pro-
grams and their coverage plans. As a result of the 
directive:
■ Four states that had enacted legislation to ex-

pand their SCHIP programs to cover more 
uninsured children have already been forced 
to halt or cut back their coverage plans.

■ Two other states have chosen to finance a 
portion of their expansion with state funds 
rather than not cover children in the expan-
sion group. It is unclear how long these states 
will be able to sustain coverage without fed-
eral financial support.

■ Eighteen states will be affected over the next 
eight months, including 14 states that covered 
children above the new federal income cap 
with federal approval before the directive was 
issued, in most cases for many years. These 
states will likely be forced to roll back their 
eligibility levels at some point before August 

2008, or assume new coverage costs with 
state funds. 

 Basic questions about what the rules require 
and how CMS will implement the rules remain 
unanswered. State administrators still do not 
have answers from CMS to key questions about 
how the new directive will be implemented, mak-
ing it difficult for states to plan, creating uncer-
tainty for families, and potentially leading to an 
inconsistent application of the new rules. 

At the same time that the CMS directive is stopping 
coverage gains and causing eligibility rollbacks, the 
affordability gap faced by families trying to insure 
their children continues to widen. Nationwide, the 
number of children without coverage is growing at a 
rate of about 2,000 per day.2 

The August 17 Directive
On August 17, 2007, CMS issued a new directive in 
the form of a letter to SCHIP directors.3 The directive, 
issued as Congress was finalizing legislation to reau-
thorize SCHIP, dramatically alters the rules that have 
governed SCHIP for the past ten years. In effect, the 
new rules impose a uniform, federal gross income cap 
in SCHIP equal to 250 percent of the federal poverty 
level (FPL), the equivalent of $42,925 a year for a 
family of three in 2007. The cap applies to states that 
have long covered children in this income range, as 
well as to states that plan to cover these children in 
the future. 
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Because the Secretary of Health and Human Services 
does not have the direct legal authority to impose an 
income cap in SCHIP,4 the guidance attempts to ac-
complish this result by requiring states to meet certain 
conditions if they want to cover children with in-
comes above 250 percent of the FPL.5 Few, if any, 
states will be able to meet these requirements. 
 Participation Rate Requirements.  Under the 

directive, states must show that they have en-
rolled at least 95 percent of all children eligible 
for SCHIP or Medicaid who have incomes below 
200 percent of the FPL. No means-tested program 
where people have to apply and be reviewed for 
eligibility has reached this high standard of par-
ticipation. In fact, Medicare, which is not means-
tested and where people are enrolled automati-
cally, has a participation rate of about 95 percent. 
By comparison, the low-income subsidy for the 
Medicare part D prescription drug benefit, which 
is means tested, has a participation rate of only 43 
percent.6 SCHIP and Medicaid participation rates 
are considerably higher—about 63 percent and 79 
percent, respectively—but state-level participa-
tion rates vary widely and are difficult to measure 
accurately due to data limitations.7

 Employer Coverage Requirements.  Even if a 
state can show it meets these participation rates, it 
will not be permitted to cover children with in-
comes above 250 percent of the FPL unless it can 
also show that private employer-based coverage 
for lower income children has not declined by 
more than two percentages points over the past 
five years. Employer coverage has been declining 
sharply for all groups of Americans, including 
children.8 States have little control over these 
trends.

If a state is able to meet these conditions it would be 
permitted to cover children with incomes above 250 
percent of the FPL, but then two new restrictions 
would apply:
 Mandatory 12-month waiting period. If an eli-

gible, uninsured child had employer-based cover-
age in the past, the directive requires that the 
child remain uninsured for 12 months following 
the loss of private coverage. 

 Mandatory level of cost sharing. States must 
charge families costs that are no less than one 
percentage point of family income below those 
charged by employer plans, or (if such informa-
tion were not available to a state) the costs 
charged must be at the maximum level permitted 
by law (five percent of family income). All states 
that cover families at these income levels in 

SCHIP charge cost sharing (premiums, copay-
ments or coinsurance), but virtually no state im-
poses cost sharing at levels this high. Costs that 
are too high can discourage families with eligible 
children from enrolling or prevent them from us-
ing needed care.

States Affected
Currently, nearly half of all states—23 states—either 
cover children with gross family incomes above 250 
percent of the FPL or have enacted state legislation to 
do so (Table 1). These include states as diverse as 
New Hampshire, Oklahoma, and Pennsylvania. 
 Fourteen states are already covering children 

in this income range. Fourteen states had ap-
proved plans to cover children in this income 
range before the directive was issued; some have 
had their coverage in place for nearly ten years.  
According to the directive, these states have until 
August 2008 to come into compliance.9 

 Ten states have enacted expansions that need 
federal approval. Ten states enacted legislation 
to cover children in this income range but had not 
implemented the expansion before the directive 
was issued. (Washington is among the group of 
14 and the group of ten.10) These states have to 
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One-Size-Fits-All Federal Cap Ignores Large 
Variations in State Costs of Living
SCHIP rules have always permitted states the flexi-
bility to determine the income eligibility levels for their 
programs, in part to allow them to take into account 
differences in the cost of living. As illustrated below, 
the cost of the same goods and services can be sig-
nificantly higher for families living in different regions 
of the country.



submit their plans to CMS for approval before 
they can receive SCHIP funding for their new 
coverage. As of this date: 
■ Indiana, planned to implement its expansion 

from 200 to 300 percent of the FPL in 2007, 
but has not moved forward as a result of the 
directive.

■ Louisiana and Oklahoma enacted legislation 
to expand coverage for children with family 
incomes between 200 and 300 percent of the 
FPL, but as result of the directive both states 
have rolled back their plans and will cover 
children only up to 250 percent of the FPL.

■ New York planned to expand coverage from 
250 to 400 percent of the FPL but it’s plan 
was denied by CMS on September 7, 2007.

■ Ohio’s request to expand coverage from 200 
to 300 percent of the FPL is pending with 

CMS. The state has been advised by CMS 
that its plan likely will be turned down.11 

■ Wisconsin expanded coverage for children 
from 200 to 300 percent of the FPL, but as a 
result of the directive it is financing coverage 
for children with family incomes above 250 
percent of the FPL with state funds.

■ Illinois implemented its expansion from 200 
to 300 percent of the FPL with state funds, 
but prior to the directive had planned to seek 
federal SCHIP funding. 

■ Three other states (North Carolina, Wash-
ington, and West Virginia) enacted coverage 
expansions for children with incomes up to 
300 percent of the FPL, which have imple-
mentation dates in 2008; they will have to 
submit their plans to CMS over the next few 
months. 
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Table 1: States Currently Affected By The August 17th CMS Directive

States with enacted 
effective coverage lev-

els above 250% FPL

States that covered 
children above 250% 

FPL before the directive 
and will need to comply 

by August 2008 

States that have  
curtailed chil-

dren's coverage 
expansions due to 

the directive

States that have im-
plemented children's 
coverage expansions 
using state funds due 

to the directive

States with cover-
age expansions 

scheduled to be 
implemented in 

2008

California X2

Connecticut X 
District of Columbia X 
Hawaii X 
Illinois X3

Indiana X
Louisiana X
Maryland X 
Massachusetts X 
Minnesota X 
Missouri X 
New Hampshire X 
New Jersey X 
New York X
North Carolina X
Ohio X
Oklahoma X
Pennsylvania X 
Rhode Island X2

Vermont X 
Washington X2 X
West Virginia X
Wisconsin X 

Total1 = 23 14 4 2 4
Notes:
1 Column totals do not add up to 23 because Washington state appears in two columns.
2 These states have eligibility standards set at 250% FPL but cover some children with higher incomes because they apply income de-
ductions (for example, for child care expenses). 

3 Illinois state-funded its expansion prior to the directive, but planned to apply for SCHIP funds for the expansion.



In addition to these 23 states, the directive affects 
other states because CMS has announced a new effort  
to monitor all states’ crowd out prevention policies 
and the directive will deter states from covering more 
children. In light of the growing cost of health insur-
ance and a recent spike in the number of uninsured 
children, this will hamper growing state interest in 
making program changes to reach more uninsured 
children. 

The Impact on Children 
It is not possible to state with precision exactly how 
many children are, or will be, affected by the direc-
tive, but it is clear that thousands of uninsured chil-
dren have already lost the opportunity to gain cover-
age and tens of thousands more will be affected over 
time. For example:
 Louisiana‘s cutback in its planned expansion will 

prevent half of the children it intended to cover 
from qualifying, affecting about 4,000 uninsured 
children.12 

 According to estimates from Oklahoma, 7,500 
uninsured children will lose out on coverage as a 
result of the directive.13

 About 20,000 children in Ohio are in the income 
range covered by Ohio’s planned expansion, 
which CMS has indicated that it will not 
approve.14 

 New York had expected to enroll 46,600 unin-
sured children through its denied expansion, 
which had been scheduled to go into effect in 
September 2007.15

 Washington estimates that 4,600 children with 
incomes between 250 and 300 percent of the 
FPL are uninsured, but as a result of the direc-
tive none of these children are likely to gain 
SCHIP-funded coverage.16 

The 14 states that may be forced to roll back their 
already-approved eligibility levels do not report 
data on the numbers of children with incomes 
above the CMS income cap, but thousands of chil-
dren could be affected in these states starting in 
August 2008.  CMS has indicated that the individ-
ual children enrolled at the time the state is forced 
to roll back eligibility can remain in the program if 
they remain continuously enrolled, but if eligibility 
rollbacks occur, other uninsured children will be 
prevented from gaining coverage.
In addition, children with incomes below the CMS 
cap might also be affected. Every state that has 
undertaken an expansion has noted that the pro-

gram changes have had a positive impact on boosting 
participation rates among previously eligible, lower 
income children. The three states with the most recent  
experience expanding coverage to children—Illinois, 
Massachusetts, and Pennsylvania—have found that 
one-half to two-thirds of the children who have 
gained coverage since their expansion were lower 
income children who had previously been eligible.17 

It is important to note that the SCHIP program can 
only cover uninsured children. Thus, the loss of cov-
erage or the missed opportunity for gaining SCHIP 
coverage is, by definition, only experienced by chil-
dren who have no other coverage. Currently, 9.4 mil-
lion children under 19 are uninsured nationwide; most  
have incomes below 200 percent of the FPL, but a 
growing number are in families with more moderate 
incomes.18  Nearly half (48 percent) of children who 
joined the ranks of the uninsured last year had in-
comes between 200 and 400 percent of the FPL.19 The 
growing number of uninsured children in this income 
range is not surprising given rising health care costs. 
For example, family premiums for employer-based 
coverage have grown by over 100 percent since 
1996.20

Cost Shifts to States
As noted above, two states that had planned to expand 
coverage with federal SCHIP funds to children up to 
300 percent of the FPL and that have been stopped by 
the directive have decided to cover the children with 
state dollars. Under SCHIP rules, the federal govern-
ment pays from 65 percent to 85 percent of the share 
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A Lost Opportunity
Two girls, ages 3 and 1, live with their parents in a small 
town in New York. Their mother works full-time as a 
manager at a fast food restaurant and their father works 
full-time as a stone fabricator. No one in the family has 
health insurance. After the local clinic told them about 
New Yorkʼs SCHIP program expansion, the parents ap-
plied for coverage for the youngsters and paid the first 
monthly premium. When the expansion did not go 
through due to CMSʼs denial of New Yorkʼs plan, the 
family lost the opportunity to cover the girls. The familyʼs 
income, which fluctuates due to overtime, is currently 
just over the stateʼs pre-expansion SCHIP eligibility 
guidelines. Both children need coverage for regular 
check ups, and the younger girl has a hernia and may 
need surgery. The family is already struggling, working 
overtime to pay rent, heat and electricity, car payments 
and insurance, and groceries. They do not know how 
they will pay for their babyʼs surgery.  



of coverage costs up to the state’s capped allotment, 
but under the CMS directive the federal government 
will no longer pay its share of costs for children with 
family incomes above 250 percent of the FPL in most 
or all states with such coverage.  
The advances for children’s coverage that have been 
achieved over the past ten years through SCHIP and 
Medicaid have depended on the federal-state financial 
partnership; it is not clear how many states will be 
willing and able to pick up the federal share of the 
cost or how long the states that have done so will be 
able to sustain that commitment, particularly in a eco-
nomic downturn.  

Unanswered Questions
The August 17 directive raises many questions about 
how CMS intends to implement the new rules. For 
example, it is not clear what data CMS will accept to 
show participation rates among eligible low-income 
children, employer-based coverage trends, and cost 
sharing levels among employer-based insurance. In 
addition, questions have been raised about whether 
states can allow any exceptions to the required 12-
month waiting period (such as when the insured par-
ent dies or leaves a job involuntarily) and whether a 
state can take account of any expenses a family may 
have (such as child care costs for work or child sup-
port paid pursuant to a court order) in applying the 
250 percent of the FPL income cap.

Since the directive has been in place, CMS has not 
provided any additional written guidance nor re-
sponded to written questions submitted on behalf of 
state SCHIP directors.21 The answers could not only 
provide important information as to the allowable 
scope of SCHIP-funded coverage, but could have sig-
nificant implications for existing programs and states’ 
ability to coordinate the new expansions with pre-
expansion coverage. For example, if states are not 
permitted to apply the deductions in their SCHIP ex-
pansions that they have long had in place in their 
SCHIP programs, eligibility systems will need to be 
revised. New measures may need to be adopted to 
coordinate SCHIP eligibility determinations with 
Medicaid. In Medicaid, states are required by federal 
law to use net income when determining a child’s 
eligibility.22  

Conclusion
In just a few short months, the August 17 CMS letter 
issued to state SCHIP directors has resulted in the loss 
of coverage for thousands of children and caused sig-
nificant disruption and uncertainty for states. The im-
pact will grow over the next few months, as the re-
maining states that have enacted expansions move 
closer to their planned date of implementation and as 
the 14 states that already cover children above 250 
percent of the FPL are required to come into compli-
ance with the directive.
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